Before the Delhi Electricity Regulatory Commission

(submitted afresh on 16th  April 2003)

In the matter of :

Petition dated November 30th November 2002 for filing of ARR for FY 2002-03 Jom July 02 to March 03) and determination of Tariffs and Petition dated 31st Dec 2002 for filing of ARR fro FY 2003-04 and determination of Tariffs to be charges by Transco and three DISCOMS.   

Response of Energywatch , FISME Secretariat , B-4/161, Safdarjung Enclave, New Delhi

I, Sunder Lal s/o Shri Kishan Lal aged about 63 years,   FISME Secretariat , B-4/161, Safdarjung Enclave, New Delhi, have been desired to submit herewith the response of Energywatch for the kind consideration of the Commission.

(Sunder Lal) 

Chief Advisor

Encl : Response enclosed in 6- Copies with rejoinder. 

RESPONSE

TO THE PETITIONS FOR ARRs FILED BY DELHI TRANSCO LTD AND THE THREE DISCOMS

AND DETERMINATION OF TARIFFS

FOR THE YEAR 2003-04
                      (with rejoinder)

Background 

(i) Electricity - material resource of community : The Hon’ble Supreme Court

In Tinsukhia Electric Supply Co. Ltd. V. State of Assam(1989) the Constitution Bench of the Supreme Court held that electricity generated and distributed by the private undertakings constitute ‘ material resource of the community” for the purpose and with in the meaning of Article 39(b) of the Constitution. The Electricity (Supply) Act, 1948, therefore seeks to secure the material community resource of electricity in the hands of the State through the creation of public utility bodies as the State Electricity Boards. The intention of the legislature, while framing 1948 Act was to constitute autonomous bodies in the form of State Electricity Boards for ensuring efficient regulation of generation, transmission and distribution and determination of tariffs of this material resource of the community.

(ii) The Electricity Regulatory Act 1998 mandates independent regulatory authority

However the concept changed radically with the advent of reforms and enactment of the Electricity Regulatory Act 1998. This Act brought about a substantial change in the manner in which the determination of tariff has to be made. It not only took away the right of licensee or utility to determine the tariff, but also conferred the said power on the Regulatory Commissions. This was done because the primary object of the 1998 Act is  to create an independent regulatory authority with the power of determining the tariff, bearing in mind the interest of the consumers whose rights are till now totally neglected. 

(iii) Delhi Electricity Reforms Act 2000 also mandates hearing of consumers

In case of Delhi State the state legislature enacted Delhi Electricity Reforms Act 2000, which under its section 28 specifically provided that while framing tariff the Commission shall be guided by three parameters, one of which is ‘ the interest of the consumers’. 

(iv) Obligation on the commission: 

The fact that the Commission has been obligated to bear in mind the interests of the consumers is also indicative of the fact that the Commission has to hear the consumers in regard to fixation of tariffs. The mandate of both the Parliament and the State Legislature in the above two Acts to the Commission is that the Commission should ensure transparency while discharging its functions and exercising its powers which also indicate that the proceedings of the Commission should be public which, in itself, shows participation by interested persons.
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(iv) Need for pro-active role of informed civil society: 

Ultimately all laws are effective or ineffective as the people for whom they are framed. India has paid very heavy price for its people remaining indifferent about implementation of The Electricity (Supply) Act, 1948 and leaving free field for the nexus of vested Interests. It is high time that people of this country acted urgently to be proactive  and for this the members of informed civil society have to play an important role. Federation of Indian Micro and Small & Medium Enterprises (FISME) very strongly felt that this organization has an inescapable role at this juncture and decided to launch Energy Watch, a specialized institution with an avowed objective of making the consumer ‘proactive’ so as to meet the need of the hour. This institution has observed that Delhi Electricity Regulatory Commission is fully aware of its aforesaid responsibility and has prepared a list of stakeholders from those who have participated in the public process during the last tariff proposals and have invited them to send their suggestions under letter no. F.3 (39-47)/DERC/2002-03/5200, dated March31, 03 apart from the general public notice. 

Submissions :

Encouraged by the invitation of DERC, Energywatch deliberated upon this issue in depth so as to be able to make suggestions of meaningful substance. We have gone through the ARRs submitted by the licensees and prayers made by them, provisions of relevant Acts, and the Policy Directions issued by the Government Of National Capital Territory Of Delhi under their letter no. F.11 (118)/2001-Power/, dated  November, 2001.This institution, after examining the matter in detail,  most respectfully, submit as hereunder:-

The Mandate to the DERC

1. DERC in letter no.F.3 (39-47)/DERC/2002-03/5200, dated March 31, 03, has stated that in the petitions now filed for ARRs, the Delhi Transco Ltd and the three DISCOMs do not contain tariff proposals, therefore, the onus of determining the tariffs for the year 2003-04, both retail and bulk, is left to the DERC to deliberate and decide. We have examined the provisions relating to determination of the tariffs in both the Central Act of 1998 and the State Act of 2000 and reached to the conclusion that this onus has always been on the Regulatory Commissions. The licensees and utilities who have been enjoying this power prior to the aforesaid enactments have been successful in clouding this issue on account of some what inexplicit language of sub-section (4) of section 29 of the Central Act and sub-section (1) of section 28 of the State Act and continued to frame their own tariffs leaving only some what supervisory action to the Regulatory Commissions. Apex Court has decided this issue recently in SLP Nos. CC 6293/02 & CC 6307/02 (WERSETGUBLEANTGOARLY ECLOEMCMTIRSISCIIOTNY v/s C.E.S.C. LTD), the relevant extracts from which are reproduced below:-

‘For deciding this question we will have to first notice the objects and reasons of enacting the 1998 Act. A perusal of the same show that the Parliament felt that in spite of the existing enactments, it was necessary to bring about a new law which would facilitate the implementation of reforms contemplated by it, which reforms pertained to fundamental issues facing power sector, namely, lack of rational retail tariff, high level 
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cross subsidies, poor planning and operation, inadequate capacity, neglect of consumer, limited involvement of private sector’s skills and resources and the absence of an independent regulatory authority. The view of the Administrative Staff College of India (ASCI) which strongly recommended the creation of an independent electricity regulatory Commission both at the Centre and the State are also noticed. It is with the above object, an Ordinance was promulgated on 25thApril,1998 which later came to be replaced by the 1998 Act. We also notice that while promulgating the said Ordinance it was mentioned that one of the salient features of establishing the Central and State Electricity Commissions was to determine the tariff for electricity, wholesale, bulk, grid and retail, apart from determining the tariff payable for use of the transmission facilities. Therefore, it is to be seen that in spite of the fact that the 1948 Act was in existence, the Parliament thought that it was necessary to constitute a regulatory authority both at the Center and the State, which was to be an autonomous body. We have earlier noticed the composition of this body and the statutory provisions made in the Act to protect the autonomy of this Commission. Therefore from the Objects and Statements of this Act, as also from the provisions of this Act, it is clear that it is an enactment specially to provide for a procedure for determining the tariff for electricity, as also to confer the power of determination of tariff on an expert body like the Commission.’

‘We have already read sub-section (4) of section29 hereinabove to mean that the sub-section requires a licensee to recover and to collect revenue by following the methodologies and procedures specified by the State Commission. In our opinion, though the language of sub-section (4) leaves much to be desired, looking in to the scheme of the Act, we have no doubt that sub-section (4) 0f section 29 does not contemplate a determination of tariff by the licensee itself. Even sub-section (6) of section 29 on which reliance is also placed by learned counsel for the respondent company, in our opinion, does not in any manner support the contention that it is the licensee which will have to determine the tariff exclusively. If section 29 were to be interpreted in a manner as it is presented to us by learned counsel appearing for the respondent company, then we have no doubt that the contention of the appellants that the role of the Commission under the 1998 Act becomes almost redundant, has to be accepted which is not, what is contemplated by the 1998 Act.’

‘We are, therefore, of the considered opinion that we can not accept the view of the High Court as well as the arguments advanced by learned counsel for the respondents in this regard. Having carefully considered the provisions of the Act as also the arguments advanced in this regard, we are of the opinion that under the 1998 Act, it is the Commission concerned and in the instant case the State Commission of West Bengal, which is the sole authority to determine the tariff, of course as per the procedure in the said Act.’
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Here it is pertinent to note that Delhi Electricity Reforms Act 2000 contains exactly similar provisions as those provisions of the Central Act of 1998 which has been discussed in the aforesaid judgment of the Hon’ble Supreme Court. Therefore, whether DERC acts under the Central Act or the State Act, the onus of determination of tariff shall remain exclusively on itself. This will provide an opportunity to the Commission to restructure the tariff format in such a manner that unjustifiably complicated tariff structures which serve the only purpose of harassment to consumers, about which the consumers of Delhi have been submitting petitions to the Commission, are done away with. For formulating tariff, both the Central and State Acts bind the Commission to differentiate consumers only according to the following parameters: 

· consumer’s load factor or power factor

· consumer’s total consumption of energy during any specific period

· time at which supply is required. 
These are the only guiding factors for the commission to arrive at an appropriate tariff structure. 

Cross subsidy 

2. On the matter of cross subsidy the Apex Court very clearly held as under:

‘A perusal of sections 29(2)(d), 29(3) and 29(5) of the 1998 Act shows that the consumers should be charged only for the electricity consumed by them on the basis of average cost of supply of energy, and the tariff should be determined by the State Commission without showing any undue preference to any consumer. The statue also obligates the State Government to bear the subsidy which if it requires to be given to any consumer or any class of consumers should be only on such conditions that the Commission may fix and such burden should be born by the Government. However, the High Court in its judgment has directed the Company to maintain its tariff structure in regard to different types of supplies as it was prevailing before the Commission fixed the new tariff. It also directed the increase in the average rate of tariff which it had permitted to be distributed pro rata by the Company amongst different consumers, so that the percentage of increase of each rate is the same. In effect, therefore, the High Court has directed the continuance of cross subsidy. One of the reasons given by the High Court in this regard is that Calcutta Tramways which is otherwise running a cheap transportation system might have to increase its fare and the same can not be permitted since the Calcutta Tramways were not heard in the matter of fixation of tariff and there is, therefore, a likelihood of wide discontentment if the fares are to be increased. We have noticed the object of 1998 Act is to prevent discrimination in fixation of tariff by imposing cross subsidy, but at the same time under Section 29(5) of the 1998 Act, if the State Government so chooses to subsidise the supply of energy to any particular class of consumers, the same can be done provided of course the burden of loss suffered by the Company is borne by the State Government and not imposed on any other class of consumers. In the view of the matter, we are of the
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opinion that while the Commission was justified in its view as to the non-applicability of cross subsidy, the High Court was in error in issuing a direction to the Commission, contrary to the object and provisions of the 1998 Act to maintain a tariff structure which was prevailing prior to the Commission’s report.’

The provisions of Sections 28(2)(b), 28(7)(a) and 12(3) of the Delhi Electricity Reform Act, 2000 are exactly the same as the provisions of Sections 29(2)(d), 29(3) and 29(5) of the 1998 Act. Therefore DERC has to work out a tariff on the basis of average cost of supply of energy irrespective of the Act under which it chooses to act. However if the State Government chooses to subsidise any class of consumers it can do so by bearing the burden of the same.

Are accounts of companies sacrosanct ?

3. Another important issue decided by the Apex Court is about the audited accounts submitted by a licensee to the Commission and the findings of the Apex Court are reproduced below:

‘We notice that for the purpose of the 1948 Act, Clause XVII of Schedule VI defines the various type of expenditures enumerated therein, as expenditure “properly incurred” therefore for the purpose of 1948 Act it would have been sufficient for a licensee to bring his expenditure under that definition clause and the same was entitled to be counted for the purpose of determining the tariff under the said Act. But we have noticed hereinabove though the principles of Schedule VI have been adopted by the Commission in its Regulations the same will have to be considered along with other principles enumerated in the Regulations which includes the principles encompassed in clauses (b) to (g) of section 29(2) of the 1998 Act. We have also held that in the event of there being any conflict, it is the provisions of the 1998 Act which would prevail. The 1998 Act mandates the Commission to take in to consideration the efficient management by the licensee of its Company, as also interests of consumers while determining the tariff, therefore, if these two factors which go in favour of the consumers are in conflict with the definition of expenditure ‘properly incurred’ in Schedule VI to the 1948 Act then it is for the Commission to reconcile the conflict and decide whether to accept the expenditure reflected in the accounts of the company or not. In this process the Commission, in our opinion, is not bound by the auditor’s report. Herein we notice that the objects of 1948 Act are entirely different from the objects of 1998 Act. The 1948 Act under Schedule VI does not contemplate taking in to account the factors like good performance of the Company as also the consumers’ interests in its expenditure while considering a particular expenditure as ‘properly incurred expenditure’. While the 1998 Act specifically mandates that these factors also should be taken in to account while considering whether a particular expenditure is “properly incurred expenditure” or not, therefore, it is not correct to say that each and every expenditure maintained under the provisions of the Sixth Schedule ipso facto becomes binding on the Commission. High Court further came to the conclusion that in view of the fact that there is no challenge to the accounts of the Company by the consumers, the 
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said accounts the said accounts of the Company should be accepted by the Commission. Here again we are not in complete agreement with the High Court. There may be any number of instances where an account may be genuine and may not be questioned, yet may not reflect good performance of the Company or may not be in the interest of the consumers. Therefore, there is an obligation on the Commission to examine the accounts of the Company, which may be genuine and unchallenged on that count still in the light of the above requirement of Section 29(2)(b) to (g). In the said view of the matter admitting that there is no challenge   to the genuineness of the accounts, we think on this score also the accounts of the Company are not ipso facto binding on the Commission. However, we hasten to add that the Commission is bound to give due weightage to such accounts and should not differ from the same unless for good reasons permissible in the 1998 Act.’

The provisions of Section 28(2)(b) &(c) of 2000 Delhi Act are exactly the same as the provisions of 1998 Act referred by the Apex Court. Therefore, DERC chooses to act under either of the Acts, there is an obligation on it to examine the accounts of the petitioner Companies in the manner laid down by the Apex Court.

Reasonable return 

4. On the matter of applicability of Sixth Schedule of 1948 Act which entitles a licensee to earn a reasonable return the Apex Court has decided as under:-

‘In the above background, we will now decide whether the High Court was justified in coming to the conclusion that it is Schedule VI and Schedule VI alone which has to be followed in determination of the tariff. While discussing the issue as to the right of determination of tariff by the Commission, we have already negatived the argument of the respondents as also the findings of the High Court that the nonobstante clause found in Schedule VI to the 1948 Act does override the provisions of the 1998 Act. If that be so, Section 29(1) which opens with nonobstante clause prevails over all other provisions. This does not however, mean that the Commission can totally ignore the provisions of Schedule VI to the 1948 Act. That is because the Regulation framed by the Commission make the said principles applicable i.e. Section 57, 57A and Schedule VI to the 1948 Act is incorporated in the procedure of determining the tariff but along with other principles enumerated in the guide lines found in clauses (b) to (g) of Section 29(2) of the 1998 Act. Even though the Commission had the power of departing from the applicability of Schedule VI while determining regulations under Section 30 0f the 1998 Act, it has not chosen to do so. Therefore, as the statue stands, the Commission is bound to take in to consideration the principles found in Section 57 and 57A and Schedule VI to the 1948 Act, to the extent it has become applicable. While so applying these principles of the 1948 Act, including the Sixth Schedule, it is open to the Commission to weigh these principles with other requirements which it has incorporated in the form of regulations and suitably apply the 
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same. In this process, if it chooses to place more reliance on one or more of other principles than those found in Schedule VI to the 1948 Act, then it is open to the Commission to do so and in such an event it is not necessary for the Commission to again invoke Section 30 of the 1998 Act because the requirement of invoking Section 30 arises only at the stage of framing of regulations, thereafter, it is for the Commission to consider the various principles which it has incorporated in its regulations and then apply the same, depending upon the facts of the case with which the Commission is concerned.’

Similar provisions exist in Delhi Reform Act and therefore DERC shall be required to examine the question of applicability of admissibility of reasonable return as per the provisions of Schedule VI of the 1948 Act in the light of the above decision of the Apex Court and to weigh the same vis-à-vis the efficiency, economical use of resources, good performance etc and the interest of the consumers. The changed perception after the Reforms is ‘You deliver, You earn’.
Transmission and Distribution Losses  

5. The Apex Court’s decision on the question of Transmission and Distribution Losses is also reproduced below

‘While we agree with the Commission that it is the duty of the Company to bring down the loss under this head, at the same time, we feel that the same cannot be done in its entirety forthwith because of the reasons given by the Commission itself. At the same time, we also take into consideration the fact that that this loss be it transmission or distribution is not totally beyond the control of the Company, which fact is established by the admission made by the respondent Company to the Government of West Bengal as far back as in the year 1993 itself, as also the success claimed by the Company before us in bringing down this loss by 1% for the year 2001-02. If only this effort had been put in by the Company ever since the State of West Bengal directed it to do so in a progressive manner in 1993, the situation would have been different today. Therefore, the problem with which the company is now faced in regard to this loss is very much contributed by the inaction on the part of the Company..  Therefore, we are of the opinion that the Company should bear a substantial part of this loss by itself rather than seeking to transfer the entire burden on the consumers. This has also been the finding of the Commission. However, the Commission thought the loss should be pegged down to 16.8% for the year 2000-01 as against the actuals claimed by the company at 22,36% which we think is rather on low side. Therefore, basing our finding on the very same principles as adopted by the Commission, we think that the T&D losses suffered by the Company for the year 2000-01, should be something more than allowed by the Commission because of the consequential financial burden on the Company. In this regard, we take note of the fact that it is for the first time after coming in to force of the 1998 Act that the Company has realized that it is unable to pass on this loss in its entirety to the consumers. Therefore, there is a need to see that the Company is given some latitude in this regard. We are, thus, of the opinion that for the year 2000-
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01, the Company should be allowed to claim a T&D loss of 19% i.e. 2.2% more than what is allowed by the Commission, and for the year 2001-02 the same shall be 18% because the Company’s documents itself show that for the said year they have been able to curb the losses by 1%. For future years i.e. for the year 2002 onwards, we leave it to the Commission to reconsider the above figures fixed by us based on material available before it while determining the tariff for the year 2002-03.’

Apex Court’s judgment makes it very clear that now, after enactment of 1998 Act and Delhi Reforms Act 2000, the burden of indiscriminate losses can no more be transferred on to the consumers. DERC shall therefore need to avail the services of experts to identify the quantum of losses that can be allowed for determination of the tariff. In the aforesaid case WBERC availed the services of Administrative Staff College of India. DERC can also consider the same.

Policy Directions of Govt. of NCT to DERC vis-à-vis the Acts

6. The Policy Directions issued under Government of National Capital Territory of Delhi letter No. F. 11(118)/2001-Power/, dated November, 2001 have profound implications for tariff formation. Few points are important to consider; 

a. The Directions coin a new terminology/ concept not used in the power system anywhere in the world or in India which clubs the Transmission Losses, Distribution Losses, Energy stolen, Energy not billed, Energy incorrectly billed, Revenue not realized, Revenue realized but embezzled etc at one place. This combined loss is determined by measuring the energy supplied to the licensee and deducting ‘energy realized’, an arbitrary figure worked out by dividing the net Revenue realized by average rate of sale.

b. This loss is then estimated2000-01 to an absurdly astronomical figure of 61.1% to 49.5%. DERC has estimated this loss to be 60.7% to 50.8% for the period Nov.00 to Oct. 01 comprising of Transmission Loss at 66/33 kv level 7.7% to 4.5%, Distribution & Billing Loss 49.4% to 37.5% and Collection efficiency 87.2% to 83.2% (Realization Loss 16.8% to 12.8%).

c. Then an arbitrary programme of reduction of this loss (Accepted Bid) has been drawn, without any justification or analysis, which aims to reduce this loss by 17% at the end of 2006-07. This too is without any analysis or justification. 

d. There is another programme which has been termed as ‘Minimum’ and proposes to reduce this loss by 19.25% to 20.75% at the end of 2006-07.

e. Then DERC has been directed to act as under :-

‘In the event this loss is determined by the Commission less than the ‘Minimum Level’ detailed in (iv) above 50% of the additional revenue realized shall be counted for tariff fixation, and in case this loss is found to be in excess of the ‘Accepted bid’ level detailed in (iii) above the short fall in revenue shall be borne by the licensee. Till the end of 2006-07 the tariff shall be determined such that the licensee earns, at least, 16% return on 
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the issued and paid up capital and free reserves (excluding consumer contribution and revaluation reserves but including share premium and retained profits outstanding at the end of any particular year)

The reasons assigned to issue of these ‘Policy Directions’ have been stated to be, “While generally the incentive to be allowed to the licensee (including additional incentives by deviating from the principles laid down in the Sixth Schedule to the Electricity Supply Act 1948), should be determined by the Commission on an annual basis, the Government is of the considered view that in the larger public interest and to effectively achieve the proposed disinvest and privatization, it is necessary to impart certainty to the incentives payable over a specified period and to make these incentives attractive as a part of  the transfer arrangements, in order to ensure successful disinvestment. In the absence of such a certainty it may not be possible to attract private sector participation in the distribution of electricity.

The implications of  ‘Policy Directions’
7. (i) No reduction in T&D loss aimed at:

The target of  reduction of ‘AT&C’ loss by 17% at the end of 2006-07seems to be ridiculously low in view of the fact  that the Commission while determining the operating level of this loss for the period November 00 to Oct. 01 on A/c of   realisation loss of is of the order of 17%. Thus the policy directions do not    aim to reduce either the Transmission loss or the Distribution loss at all because a prudently managed licensee is expected to achieve the realisation level of 99% if not 100%. 

ii. No analysis by experts carried out: 

Further even after four years of operations i.e. by the end of 2006-07 the loss still be incurred shall be order of 43%. In the case dealt by Apex Court i.e. WERSETGUBLEANTGOARLY ECLOEMCMTIRSISCIIOTNY v/s C.E.S.C. Ltd. WBERC entrusted the job of analyzing the losses accruing in the distribution system of Calcutta to Administrative Staff College of India (ASCI) and on receipt of the report of ASCI analyzed the issue of detail and reach to be conclusion that the losses should brought to the level of 14% in next four years. They were allowed a loss of 16.8% for the year 2000-01. 

iii. Consumers burdened with indiscriminate losses in violation of  Acts

The Apex Court while considering the matter as detailed in para 5 above held that the company should bear a substantial part of this loss by itself rather than seeking to transfer the entire burden on the consumers. How ever taking note of the fact that it is for the first time after coming into force of the 1998 Act the Company has realised that it is unable to pass on this loss in its entirety to the consumers allowed a loss of 19% for the year 2000-01 and 18% for the year 2001-02 and left it to the Commission to assess the efficiency or otherwise of the company in controlling these losses and refix this limit of T&D loss while fixing future tariffs. The decision of the Apex Court makes it abundantly clear that after the advent of reforms and coming in force of the 1998 Central Act or for that matter Delhi Reform Act burden of only reasonable losses can be passed on to the consumer. 
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iv. Policy Directions ultravires:

In view of this situation the aforesaid ‘Policy Direction’ issued by the Govt. of National Territory Capital of Delhi are in conflict of the provision of above Acts and as such are ultravires. Besides, the very fact that in a city like Calcutta the reasonable T&D losses are of the order of 14%, the figures of about 45% of this loss as determine by DRC for Delhi would indicate that there is vide spread losses due to theft of electricity, non billing, incorrectly billing etc. etc. Obviously burden of these losses can not now be transferred over to the consumers and the aforesaid ‘Policy Direction’, in effect gives a license to the new DISCOMs to indulge into such undesirable activities.  The Apex Court has held, as detailed in para 3 above that provisions of scheduled VI will need to be considered along with other parameters detailed in section 29 of the 1998 Act (Section 28 of Delhi Reform Act). The directions issued under the aforesaid ‘Policy Direction’ to make it compulsory that DISCOMs shall be allowed at least 16% returned is in violation of the aforesaid provision of the Acts and asses ultravires. Therefore, the 16% return is not sacrosanct; it is to be weighed on factors as “interest of consumers, efficiency, economic use of resources  and good performance”1. It is up to the Commission to decide what return should be admissible to DISCOMS  keeping in view all such factors. 

v. Extends un-called for financial benefits 

Like wise the directive issue by the Govt. of NCT National Capital Territory of Delhi to 50% of the additional revenue realized for fixation of tariff in case the loss is less then minimum level are in clear conflict to the provision of the Act and as such  ultravires.

vi. Ensures continuation of unhealthy practices :

DERC’s Views as appeared in the ‘Draft Report on EE/DSM in Selection of Private Distribution Companies’ circulated by Nexant reflects as under :

· “The Commission has deliberated on the concerns raised on the Policy Directions issued by the Govt. of NCT of Delhi specifying the methodology for computation of losses, which has invited severe criticism from all categories of stakeholders. The Commission has taken note of the objections raised regarding the concept of merging the T&D loss with collection inefficiency. The Commission has also taken note of the rationale provided by the Government in this regard, while responding to the issue of Policy Directions. The Commission also takes note of the position adopted on collection efficiency by the State Regulatory Commissions in other reforming States, which is largely in line with prudent accounting practices i.e. allowing for a bad debt provision as a percentage of the revenues of the utility along with the cost of financing this short fall in collection efficiency up to a normative limit. The Commission opines that passing high collection inefficiency on to the consumers in an environment of unsustainable T&D loss levels may exert further upward pressure on retail tariffs during the initial years of reform, in the event of minimum loss reduction program stipulated by the Government not being aggressive. The Commission concurs with the 
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view of the objectioners that collection inefficiency on account of overdue payments from public bodies of State Government would further burden the consumer tariffs. The Commission feels that the amount outstanding from the public bodies of State Government creates an unhealthy precedence and adversely affects the collection efficiency”. 

· “The Commission believes that after privitazation, it cannot be expected from the new companies to continue to supply power to the Govt. Bodies without being paid for, more so when the amounts involved are very large. The exemplify the Delhi Jal Board’s yearly bill itself is of the order of more than Rs. 150crores.Non-paymentof the large bills would sooner than later make the Distributing Company sick. On the other hand, it is well known that all these bodies prepare their annual budgets providing inter alia for the committed expenditures like electricity bills. Apparently, the Govt. Departments do not release the payments adequately and timely for want of many fact or such as general resource crunch and low priority accorded to payments due to Govt. undertakings. The Commission believes that it is incumbent on the Government to ensure payment discipline on the State sector utilities. Accordingly in the overall interest of the sector, a suitable mechanism be evolved amongst others, earmarking the budget for ensuring payment of electricity dues regularly”.

The ‘Policy Directions’ seems to continue the aforesaid unhealthy conditions by bringing in the concept of ‘AT&C’ and as such is violative of the provisions of the aforesaid Act and as such ultravires.

Government has to uphold the sanctity of the Acts

8. The Govt. of National Capital Territory of Delhi is a creation of Statute and as such is bound to Act in accordance of the provisions of the Statute. Likewise DERC is a creation of Statute and has to act provisions of the Statute. Therefore neither the Govt. of NCT Delhi can issue any direction against the provision of the 1998 Act or Delhi Reform Act nor DERC can act on any direction which is violative of the provisions of the aforesaid Acts.

No doubt Section 12 of Delhi Electricity Reform Act empowers the Govt. for issuing directions in matters of policy involving public interest. However the Government can not rewrite the Act in the name of issuing ‘Policy Directions’. The directions issued by the government had to be in accordance with the provisions of the Act.

From the fact that the aforesaid ‘Policy Directions’ have been issued by the

government to effectively achieve the proposed disinvestment and privatization and to give financial assistance (subsidy) to the DISCOMs in the form of incentives. In that event the government as well as DERC has only one course open for them that is to act under the provisions of subsection 12(3) of the Delhi Electricity Reform Act. Therefore DERC should determine the tariff in accordance with the provisions of the 1998 Acts / Delhi Electricity Reform Act as clarified by the Apex Court and detailed above, thereafter DERC can determine the tariff in 

[11]

accordance with the ‘Policy Directions’ issued by the Govt. and workout the extra burden required for following the ‘Policy Direction’ of the government. If the Government if prepaid to bear this burden the ‘Policy Directions’ can be implemented. 

9. Conclusion :

Before a useful exercise can be made for arriving at a rational Tariff Structure in accordance with provision of the Central Act / State Act in the light of judgment of the Hon’ble Supreme Court, it would seem to be desirable that DERC may decide the following : 

a. The manner in which it will act on the policy direction issued by the Government of NCT Delhi 

b. The manner in which it will examine the matter of accruing of abnormal energy losses in the areas of three DISCOMS and TRANSCO so as to arrive at reasonable loss that can be made admissible for fixation of tariff 

c. The manner in which the accounts of three DISCOMS and the Transco would be examined to compare the reported expenses with the three parameters detailed in Section 28 of the State Act / Section 29 of the Central Act so as to allow ‘properly incurred expenses’.

d. The manner in which it will act to determine the reasonable return admissible to three DISCOMS and Transco in the new regime of Central Act/ Delhi Reforms Act.

e. The manner in which to arrive at a suitable, rational and simple tariff structure  which should have such categories based on consumer load factor or power factor, total consumption of energy during any specific period and the time at which supply is required; and in case the  Govt. decides to allow subsidy to any class of consumers the manner in which the structure would be modified

Further, comments/ suggestions can only be made when the decision of the DERC is known. 

**

(Sunder Lal)

Chief Advisor 

Energywatch 

FISME Secretariat 

B-4/161, Safdarjung Enclave

New Delhi
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Rejoinder 

Electricity supply to Delhi Metro Rail Corporation (DMRC) 

The ARR  submitted by the DISCOMS and the Transco claim that Delhi Electricity supply to Delhi Metro Rail Corporation, whose present requirement is stated to be 6 MW and  to be increased to 300 MW, should be their consumer. It has been reported  that initial supply has commenced from 5th Dec 2002 at DMRCs 220 kV station in Kashmiri Gate. This proposition is absolutely undesirable in the view of the following :

1. Such a bulk supply at practically no loss will distort the regime of energy losses drastically. DISCOMS would be able to achieve the target of reduction of losses without improving their operations.  

2. The DMRC is a bulk consumer receiving supply at 220 KV whereas the jurisdiction of DISCOMs starts from 66 KV and below as is apparent from the AT& C losses  worked out by DERC. Therefore, DMRC should be one of the consumers of the Transco like the DISCOMS.

3. The DMRC shall be dealing with a very sensitive area of mass transport of commuters and shall be required a very high efficiency levels in all operations and as well as in electricity supply to its various locations.    It will therefore be prudent to leave the maintenance of the supply system to DMRC so that it can ensure the desired level of efficiency.

4. The DMRC shall be required to erect  a number of switching operations of  the operation of Metro system and for which it will be required to lay down its own network which will mostly run in parallel to Metro.  Therefore, DMRC would in best position to maintain the system.

5. Involvement of three DISCOMS in the aforesaid system will only lead to confusion and possible mishaps.

6. The DISCOM’s proposal that the DMRC may be treated as special category pf consumer based on actual cost of supply plus an amount to cover the distribution cost of DISCOMS without subsidy or cross subsidy element, for supply at 220 KV voltage level is simply ridiculous. First of all, the provisions of the Central and the State Act specifically prohibits the element of cross subsidy being brought in  supply to various consumers . Secondly, when DMRC is taking supply at 220 KV level wherefrom   the question of  distribution cost of DISCOMS comes in. Besides, when the DMRC’s requirement increases they will themselves be required to built up their own 66 kV/33 kV network .  Associating DISCOMs in this matter will ultimately result in the duplication of maintenance activities cost of which will ultimately be born by public.  

It will, therefore, be in the public interest that DMRC be treated as a bulk consumer of Transco rather then of three DISCOMS. 

Rejoinder

Before the Delhi Electricity Regulatory Commission

(submitted on 16th April 2003)

In the matter of :

Petition dated November 30th November 2002 for filing of ARR for FY 2002-03 from July 02 to March 03) and determination of Tariffs and Petition dated 31st Dec 2002 for filing of ARR fro FY 2003-04 and determination of Tariffs to be charges by Transco and three DISCOMS.   

Response of Energywatch , FISME Secretariat , B-4/161, Safdarjung Enclave, New Delhi

I, Sunder Lal s/o Shri Kishan Lal aged about 63 years,   FISME Secretariat , B-4/161, Safdarjung Enclave, New Delhi, has been desired to submit herewith the response of Energywatch for the kind consideration of the Commission.

(Sunder Lal) 

Chief Advisor

Encl : Rejoinder on DMRC enclosed 

1 Section 28, Delhi Reforms Act 2000 and Section 29 of   Central Act 1998 as held by the Hon’ble Supreme Court





